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Marty Rothfelder*

Reducing the Cost of Water Pollution
Control Under the Clean Water Act
I. INTRODUCTION
This paper discusses criticism of the costs that the present system of
water pollutiQn regulation requires and considers regulatory changes which
would reduce the aggregate cost of pollution control.' It is assumed that
achievement of cost reduction should not compromise the equitable treatment of dischargers and potential dischargers or the attainment of specified
water quality. 2 After considering different regulatory systems, the paper
assesses the potential for incorporating the proposed regulatory changes
into the confines of the Clean Water Act (The Act). 3
II. PRESENT REGULATION
At a minimum the Clean Water Act imposes technology based effluent
limitations4 on all point source polluters. 5 The Act requires states to
*Assistant General Counsel, Missouri Public Service Commission, St. Louis, Missouri.
1. According to the Council on Environmental Quality, the nation allocates 2-21/2 percent of
gross national product to pollution control. THE COUNCIL ON ENVIRONMENTAL QUALITY,
ENVIRONMENTAL QUALITY: THE NINTH ANNUAL REPORT OF THE COUNCIL ON ENVIRONMENTAL QUALITY 418 (1978). The Council estimates that in 1979 the nation would spend
$47.6 billion on pollution control, of which 37 percent or $19.6 billion was for water pollution
control. Id. at 424. It also estimated that the nation would spend $124.7 billion on water pollution
control over the ten year period commencing in 1977. Id. at 428. Other studies find different figures
for these expenditures because they use different assumptions and techniques in computing estimates.
See ENVIRONMENTAL POLICY DIVISION OF THE CONGRESSIONAL RESEARCH SERVICE
OF THE LIBRARY OF CONGRESS, THE STATUS OF ENVIRONMENTAL ECONOMICS: AN
UPATE: A REPORT FOR THE SENATE COMM. ON ENVIRONMENT AND PUBLIC WORKS,
96th Cong., 1st Sess. 1-3, 13 (1979).
These expenditures and investments in pollution control displace expenditures and investments to
produce conventional goods and services. This displacement lowers growth and productivity rates
and also contributes to inflation. Id. at 7-51, COUNCIL ON ENVIRONMENTAL QUALITY, supra,
at 431-35. Therefore lowering the cost of pollution control would have a positive economic effect
and constitutes a laudable goal.
2. The present regulatory system treats dischargers and potential dischargers equitably by
requiring similar levels of treatment by them. See notes 4-10, 34 and accompanying text infra. It
also attains specified water quality. See note 6 infra. Compromise of these features of the present
system to achieve other goals involves a rearrangement of social goals from those of the present
system. Potential rearrangement of these regulatory goals is beyond the scope of this note.
3. The Federal Water Pollution Control Act, 33 U.S.C. §§ 1251-1376 (1976), forms the basic
structure of water pollution regulation today. Congress amended the Act in 1977. The Clean Water
Act has become a common name for the Act. 71 ENVIR. REP. (BNA) 5101 (1978).
4. To control degradable non-toxic pollutants, the Act requires existing dischargers, other than
publicly-owned treatment works, to adopt the "best practical control technology currently available"
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employ a planning process to determine which of their waters do not
meet required water quality standards 6 under these limitations. 7 For those
waterways, the states must determine the quantity of waste each of these
waterways can assimilate while still maintaining required water quality.8
The states must then translate the capacity of the waterway into effluent
limitations for individual dischargers on the waterway. 9 The Act calls
these stricter effluent limitations water quality related effluent limitations. 0
These actions must be approved by the United States Environmental
Protection Agency (EPA). " In absence of approved state actions, the EPA
itself carries out the actions. ,2 It is expressly provided by the Act that
states are not limited to the Act's mandates, but may promulgate stricter
standards. 11
by July 1, 1977 and "the best available technology economically achieveable" by July 1, 1983. 33
U.S.C. § 1311(b) (1976). The Act mandates EPA to write regulations defining these phrases for
particular "classes and categories" of polluters. 33 U.S.C. §§ 131 l(a)(2)(A), 131 l(b)(2)(A), 1314(e)
(1976).
Those agencies must also write regulations for new sources-sources the construction of which
commences after a proposed standard for the source appears in an official publication. 33 U.S.C.
§ 1316 (1976). The statute requires the agency to base the regulation on "the best available demonstrated control technology, processes, operating methods, or other alternatives, including where
practicable, a standard permitting no discharge of pollutants." 33 U.S.C. § 1316 (1976). EPA or the
state must develop these standards for different categories of dischargers. 33 U.S.C. § 1316(b) (1976).
Municipal waste treatment plants must supply "secondary" waste treatment by July 1, 1983 at
the latest. The 1977 amendments extended the deadline from July 1, 1977. Earlier deadlines apply
to many municipalities. 33 U.S.C. § 1311 (i) (1976). Secondary treatment is a treatment biological
in character which accelerates the degradation process. A. KNEESE and B. BOWER, MANAGING
WATER QUALITY: ECONOMICS, TECHNOLOGY, INSTITUTIONS 52 (1968).
5. The Act defines a point source as "any discerable, confined and discrete conveyance,
including but not limited to any pipe, ditch, channel . . ." 33 U.S.C. § 1362(14) (1976). Thus,
point source pollution includes discharge from a municipal treatment plant or industry, but not the
runoff from a farm field.
6. The Act requires a state to submit the water quality it requires for EPA approval. 33 U.S.C.
§ 1313(a) (1976). EPA has set a minimum standard and imposes its standard in the absence of an
approved state standard. 33 U.S.C. § 1313(b)(1) (1976).
7. 33 U.S.C. § 1313(d)(1) (1976).
8. 33 U.S.C. § 1313(e)(3)(A) (1976). A waterway's ability to assimilate waste changes with
variation in the flow and temperature of the water. A. KNEESE and C. SCHULTZE, POLLUTION,
PRICES, AND PUBLIC POLICY 14 (1975).
9. 33 U.S.C. § 1313(e)(3)(A) (1976). Distribution of a river's assimilative capacity among
dischargers cannot consist of merely dividing up a fixed number, for discharge at one point may
have a different effect on water quality than discharge at other points. Differences in hydrological
conditions and distances from critical low water quality areas create this situation. See generally,
A. KNEESE and B. BOWER, supra note 4 at 18-27.
10. 33 U.S.C. § 1312 (1976).
11. 33 U.S.C. § 1313 (1976).
12. Id. If a state attempts to comply with requirements of the Act, EPA must inform the state
of its reasons for not approving the state's actions within specified amounts of time and must then
give the state a specified amount of time to attempt to revise its actions or plans to comply with the
Act. EPA must exhaust this latter time span before it takes over the actions the Act requires of
the states. Id.
13. 33 U.S.C. § 1313 (1976).
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Ultimate implementation of the Act's effluent limitations occurs through
distribution of discharge permits to dischargers under the National Pollutant Discharge Elimination System.' 4 A permit defines its holder's obligations under the Act, and compliance with it protects its holder from
actions under the Act.' 5 Any discharge into a waterway without such a
permit violates the Act. 6
States have the option of administering an EPA-approved permit system;'7 however, the EPA retains the authority to veto any permit that it
considers not in compliance with the Act.' 8 The EPA can waive this
power' 9 and control state action solely through its power to disapprove
and take over entire state permit programs.2"
To gain EPA approval, state permit programs must give the public
notice of all permit applications, 2' give notice of permit to states whose
waters a permit might affect,22 provide the opportunity for a hearing after
these notices, 3 and give the EPA notice before issuance of a permit.24
The state must consider written recommendations of states whose waters
the permit would affect25 and if the issuing state does not accept the
recommendations of the affected states, it must provide in writing reasons
for not accepting them. 6 The state must issue permits for five years or
less,27 and must have the authority to terminate permits for cause,2 8 and
to impose civil and criminal sanctions for violations. 29 It must not issue
permits that the Army or Coast Guard feels will substantially impair the
navigability of a waterway.30
If a state's permit program includes these requirements, EPA must
approve it.3' Thus, states can freely add provisions to their permit program
14. See 33 U.S.C. § 1342 (1976).
15. 33 U.S.C. § 1342(k) (1976).
16. 33 U.S.C. § 1311(a) (1976).
17. 33 U.S.C. § 1342(b) (1976).
18. 33 U.S.C. § 1342(d) (1976).
19. 33 U.S.C. § 1342(e) (1976). EPA may also waive its veto power for just a particular category
or for just particular categories of dischargers. Id.
20. 33 U.S.C. § 1342(e) (1976).
21. 33 U.S.C. § 1342(b)(3) (1976).
22. Id.
23. Id.
24. 33 U.S.C. § 1342(d)(I) (1976). EPA can waive the requirement that the state notify them.
33 U.S.C. § 1342(e) (1976).
25. 33 U.S.C. § 1342(b)(5) (1976).
26. Id.
27. 33 U.S.C. § 1342(b)(1)(B) (1976).
28. 33 U.S.C. § 1342(b)(1)(B) (1976).
29. 33 U.S.C. § 1342(b)(7) (1976).
30. 33 U.S.C. § 1342(b)(6) (1976).
31. 33 U.S.C. § 1342(b) (1976). If EPA does not approve a state permit program, it must notify
the state of the program's deficiencies and allow reasonable time, not to exceed ninety days, for the
state to correct the deficiencies. 33 U.S.C. § 1342(c) (1976).
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that the Act does not require.32 Any permit program administered by EPA
must comply with "the same terms, conditions, and requirements as apply
to a state permit program."'3 3
III. ECONOMIC CONSIDERATIONS
The technology based effluent limitations and the water quality based
effluent limitations upon which the regulatory system depend focus upon
the treatment technology and treatment levels of the individual dischargers.34 This focus on individuals and the equitable treatment of them
ignores the cost efficiency of the overall waste treatment process. Studies
indicate that reapportionment of water treatment responsibilities with overall
cost efficiency as a goal could cut the aggregate cost of water pollution
up to one-half.35
The present system also makes industrial growth costly. On a waterway
governed by water quality related limitations an additional discharger
would require reallocation of the allowable discharge among other
dischargers36 and therefore mandate technical changeover costs. 37 Growth
may also cause a waterway governed by technology based limitations to
need water quality limitations, 38 a change which would also require
changeover costs.
32. See 33 U.S.C. § 1342(b) (1976).
33. 33 U.S.C. § 1342(g)(3) (1976).
34. Under technology based effluent limitations, an administering agency requires that dischargers use particular administratively determined technologies. See discussion in note 4, supra. Under
water quality based effluent limitations, an agency requires treatment by dischargers on particular
waterways beyond that which their respective technology based limitations would require. While
the author knows of no empirical study of the matter, it seems safe to assume that agencies allocate
the additional treatment required under water quality based effluent limitations in an equitable manner
among the dischargers on a waterway where such effluent limitations apply.
35. One study indicates that cleaning up the Delaware River under water quality standards
imposed by standard effluent regulations costs 50-100 percent more than using a least-cost approach.
Johnson, A Study in the Economics of Water Quality Management, 3 WATER RESOURCES RESEARCH 297 (1967). A similar estimate resulted from a study of controlling discharges of biological
oxygen demand (BOD) in the Great Lakes region. Gutmonis, The Generation and Cost of Controlling
Air, Water and Solid Waste Pollution: 1970-2000 (1972) (analysis prepared for the Brookings
Institution), cited in C. SCHULTZE, E. FRIED, A. RIVLIN and N. TEETERS, SETTING NATIONAL PRIORITIES: THE 1973 BUDGET 371 (1972).
36. When the dischargers share a waterway's capacity to assimilate waste under water quality
related effluent limitations, the addition of another discharger requires allocating part of the capacity
other dischargers used. Otherwise the aggregate level of discharge would exceed the waterway's
capacity to assimilate waste while maintaining required water quality.
37. To keep within a set amount of discharge for the purpose of maintaining required water
quality, existing dischargers would have to give up part of allowable discharge to new dischargers.
Thus, existing dischargers would have to make technical changes to treat more of their own waste.
38. If enough dischargers come to a waterway regulated by technology based limitations, their
discharge may cause the water quality to fall below required water quality. Thus, the Act would
then require water quality based effluent limitations. See notes 4-10 and accompanying text supra.

April 1982]

REDUCING WATER POLLUTION CONTROL COSTS

Economists have proposed regulatory changes which provide greater
cost efficiency and lower barriers to growth. These proposals operate by
creating incentives which (1) encourage water users who can treat waste
most efficiently to treat and (2) encourage others to discharge rather than
treat. 3 9 The proposed arrangements redress inequities arising from this
arrangement through compensation systems in which those who do not
treat face costs the waste treaters don't. Treatment related costs that both
treaters and non-treaters face are less than under the current system because of the lower cost of the entire treatment and the equitable distribution
of the lower aggregate cost through a compensation system.
Some economists have a separate goal of changing the presently free
4
resource of the waterway into a resource that society sells to the user. 0
Whether society as a whole deserves compensation for this use of the
waterway constitutes a separate issue which this note does not address.
All the proposed arrangements do rely on making the waterway a more
economic commodity, and all but one can operate without initially selling
or raising revenue from distributing use of the resource.
IV. THE PROPOSALS
A. Effluent Fees
The proposal that has received the most discussion in economic and
legal literature provides that the government levy a fee for each unit of
waste discharged into a waterway. 4' Because the cost of removing a unit
39. A. KNEESE and C. SCHULTZE, supra note 8 at 23 (The "sharp differences in the cost of
pollution removal among industries and firms underlie . . . [a] significant conclusion about policy:
the degree of pollution removal that each firm is required to make should take its costs into account. ");
C. SCHULTZE, E. FRIED, A RIVLIN and N. TEETERS, supra note 34, at 371 ("What is needed
.. . is a variable standard that would concentrate the reduction in pollution where the costs of
reduction are least. Different firms should cut back pollution by differing amounts depending on the
costs."); See F. ANDERSON, A. KNEESE, P. REED, S. TAYLOR and R. STEVENSON, ENVIRONMENTAL IMPROVEMENT THROUGH ECONOMIC INCENTIVES 2-12 (1977); A.
FREEMAN, R. HAVEMAN and A. KNEESE, THE ECONOMICS OF ENVIRONMENTAL POLICY 108 (1973).
40. Some economists feel that since the water resource is public, the public as owners should
receive compensation for use of it. See A. FREEMAN, R. HAVEMAN, and A. KNEESE, id at
80-99. Such compensation involves income redistribution and not resource application, while the
cost of pollution treatment represents actual application of the economy's resources.
41. Economists have devoted considerable attention to this proposal. See F. ANDERSON, A
KNEESE, P. REED, S. TAYLOR and R. STEVENSON, supra note 39 at 59-68. A. KNEESE
AND C. SCHULTZE, supra note 8, at 112-15; A. FREEMAN, R. HAVEMAN and A. KNEESE,
supra note 39, at 85-104; C. SCHULTZE, E. FRIED, A. RIVLIN and N. TEETERS, supra note
35, at 368-73, 385-88; A. KNEESE and B. BOWER, supra note 4, at 98-170. For a collection
of articles and book excerpts on effluent fees, see ENVIRONMENT AND NATURAL RESOURCES
POLICY DIVISION OF THE CONGRESSIONAL RESEARCH OF THE LIBRARY OF CONGRESS, POLLUTION TAXES, EFFLUENT CHARGES, AND OTHER ALTERNATIVES FOR
POLLUTION CONTROL: A REPORT FOR THE COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS 28-45, 610-793 (1977).
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of waste increases with the quantity of waste removed, 4 2 government
could set the price at a level which would result in the desired amount
of waste removal. 3 Within this system dischargers would treat the waste
that they could treat below the cost of the effluent fee, and would discharge
that which they couldn't. Thus, dischargers through their individual responses to incentives created by the fee system as a whole would use the
least cost methods of treating the waste that they treat.' In addition, the
public would receive compensation for the use of the waterway through
the effluent fees.45
Unfortunately, practical difficulties arise in employing such a system.
Data relating cost of water treatment which regulators would use to set
fees is weak and changes with technology. These problems raise admin-46
istrative costs and lower the certainty of meeting a specified water quality.
Although growth would only require payment of additional fees for new
discharge, this new discharge would tend to raise aggregate level of
discharge. Thus, maintenance of a set discharge would require adjustment
of the fee.
42. See A. KNEESE and C. SCHULTZE, supra note 8, at 87-91; C. SCHULTZE, E. FRIED,
A. RIVLIN and N. TEETERS, supra note 35, at 368. Both sources discuss a study which found
removal of a pound of Biological Oxygen Demand (BOD) cost 3¢ per pound if 60% of the waste
remained, 15€ per pound if 5% remained, and 40¢ per pound if 1% remained. BOD is the most
common water pollutant. A. KNEESE and C. SCHULTZE, supra note 8, at 96.
43. At any particular price level, potential polluters would remove only the waste that they could
remove at a cost less than the cost of discharging it. A higher fee would result in greater overall
waste removal and vice versa.
Because of hydrological differences within a waterway, discharges in different parts of a waterway
will usually have different effects on water quality. See note 9 supra. Charging different fees for
discharges into different areas can solve this imbalance. These complexities, however, do not change
the general concepts discussed in the text. See Rose-Ackerman, Market Models for Water Pollution
Control, 25 PUBLIC POLICY 383, 392-93 (1977).
44. The effluent fee would create a ceiling price for waste treatment. Potential polluters would
build all the treatment systems which cost less than the fee. Thus, the system as a whole would use
least cost methods. Under the present system, individual dischargers use a least cost system for
themselves, but no mechanism exists to assure use of least cost methods for treating the waste on
an entire waterway.
45. Czechoslovakia has used effluent charges to maintain water quality for approximately 10
years. F. ANDERSON, A. KNEESE, P. REED, S. TAYLOR and R. STEVENSON, supra note 41,
at 60. Legislative proposals in Maine prior to the Federal Water Pollution Control Act of 1972 also
included the use of effluent charges. Id. at 61; Delogu, A Statutory Approach of Effluent Charges,
23 ME. L. REV. 281 (1971). East Germany and Hungary use effluent charges in conjunction with
effluent standards. F. ANDERSON, A. KNEESE, P. REED, S. TAYLOR and R. STEVENSON,
id, at 65. Vermont also used this combination system for a short period prior to enactment of the
Federal Water Pollution Control Act of 1972. Id.
46. Rose-Ackerman, supra note 43, at 387-89. R. DELUCIA, AN EVALUATION OF MARKETABLE PERMIT SYSTEMS 133 (EPA Socioeconomic Environmental Series No. EPA-6001574-030) (1974). Although these articles paint a gloomy picture for use of effluent fees, successful
use of effluent fees in other countries provides proof that use of effluent fees does not pose unsurmountable barriers.
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B. Marketable Permits
Under a second proposal, a state government agency would issue permits to discharge the amount of waste which a waterway could assimilate
while still maintaining required water quality.47 The government agency
would either give out or auction off the permits initially, and in either
case the dischargers could sell the permits to each other.48 As under the
effluent fee scheme, discharge of waste costs the polluter. In a system
where government sells the permits, the discharger must buy a permit.
In a system where government issues permits free of charge, the polluter
forgoes the opportunity to sell part or all of his permit and may need to
buy additional permit units.
Economic analysis49 indicates that the market for permits would set the
price of a unit of discharge on a waterway at the cost of treating the last
unit of discharge under the most efficient method. As in the effluent fee
system, cost efficiency improves because dischargers have an incentive
to treat waste that they can treat most efficiently and have an incentive
to discharge the waste that they cannot treat efficiently.5"
47. J. H. Dales first developed the concept of the marketable permit. J. DALES, POLLUTION,
PROPERTY AND PRICES 77-100 (1968). Other economists have built from his theoretical base.
R. DELUCIA, supra note 46; Rose-Ackerman, supra note 43, at 387-89; M. David, W. Eheart,
E. Joeres & E. David, Marketable Effluent Permits for the Control of Phosphorus Influent into Lake
Michigan (December 1977) (Social Systems Research Institute at University of Wisconsin-Madison,
#7716).
The word permit in a marketable permit system has the usual meaning of a slip of paper allowing
its holder to discharge a certain amount. Under this system, however, dischargers might hold several
permits. Issuance of permits in small denominations would facilitate transfers of small amounts of
allowable discharge among dischargers.
48. Wisconsin's Department of Natural Resources might implement a system involving transferable permits for dischargers on the Fox River in northeastern Wisconsin. E. David, Transferable
Discharge Permits-Rough Draft (Internal document of Wisconsin Department of Natural Resources,
1980); Interview with Dr. Elizabeth David (February 1, 1980). The system would issue permits free
of charge and allow post-issuance transfer. Because of the high amount of treatment on the Fox to
maintain water quality, they do not expect significant growth in industrial use of the waterway. At
present, paper companies provide most of the discharge there. Id.
49. The price of any commodity equals its marginal value to market participants. Since dischargers use the marketable permits to avoid paying for a pollution abatement, the permit's value
to the discharger is the cost that the permit allows the discharger to forego. That cost is the cost of
treating that which the permit allows the discharger to discharge. See DELUCIA, supra note 46, at
12-13.
50. R. DELUCIA, supra note 46, at 12-13; J. DALES, supra note 47, at 87-100; RoseAckerman, supra note 43, at 387-89. The Wisconsin Department of Natural Resources estimates
that use of transferable discharge permits will reduce annual pollution control costs for dischargers
on the Fox River from $11,937,000 to $5,453,000 or from $5,580,000 to $1,987,000. They have
two sets of figures because of different assumptions about the requirements for the rest of their permit
program. They used a computer model and cost information supplied from all present dischargers
on the Fox River to compile the figures. Wisconsin Department of Natural Resources Internal
Document (February 1980) (Figures compiled from questionnaire answered by all present dischargers
on the Fox River and computer model.)
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Since the permits define the precise amount of discharge, no uncertainty
over level of discharge or attainment of water quality would arise. Growth
could occur through purchase of existing permits. 5 ' Because only those
companies selling permits would need to adjust their treatment methods,
they are the only companies which face any additional treatment costs
because of the growth. 2 Assuming a perfect market,53 the discharger who
would sell to the new discharger at the lowest price would face the lowest
costs for treating the additional amount of waste. 54 Thus, the overall
treatment system in a waterway would grow by employing least cost
techniques. Finally, administration of marketable permits would cost less
than effluent fees or present regulation because administrators would only
need to deal with discharge levels, leaving the private sector with the
task of dealing with information on complex, constantly changing waste
treatment technologies and the costs of them. 5
The system outlined above encourages monopolization in the permit
market. Price fixing, collusion, or other manipulation of the market might6
constitute aper se violation of section one of the Sherman Antitrust Act.5
Control of permits by creation of a monopoly might violate section two
of it.57 However, the uniqueness of the market may pose problems in the
application of antitrust law. 8 For these reasons an agency should enact
51. R. DELUCIA, supra note 46, at 1-13; J. DALES, supra note 47, at 87-100; Rose-Ackerman,
supra note 43, at 387-89. An agency administering a permit program may wish to enact rules to
provide for growth through other methods.
52. The dischargers who do incur the new treatment costs do so willingly in response to compensation from the buyer. This situation is preferable to a situation where government must force
unwilling dischargers to undertake additional treatment because of growth.
53. A perfect market assumes that buyers and sellers have complete information about prices
on the market and have no transaction costs. Although few markets are really perfect, the conclusions
about a perfect market approximate what will actually happen unless for some reason transaction
costs are very high or information availability very low. An administrating agency could aid the
market's operation by acting as a central broker providing information and an easy method of sale.
54. The discharger with the lowest costs could charge the lowest amount for permits already
issued. Since a buyer would want to pay the lowest price, he would buy from that discharger.
55. R. DELUCIA, supra note 46, at 14; J. DALES, supra note 47 at 92-100. See M. David,
W. Eheart, E. Joeres & E. David, supra note 47, at 7-9; E. David, supra note 48. The cost of
regulating the market may, however, counteract part of these savings. See notes 56-61 and accompanying text infra.
56. 15 U.S.C. § 1 (1976). Under the doctrine of United States v. Socony-Vacuum Oil Co., 310
U.S. 150, 210-228 (1940), any "combination formed for the purpose and with the effect of raising,
depressing, fixing, pegging, or stabilizing the price of a commodity is illegal per se.'"The effect
such a combination would have on prices might be a violation. Id. at 223. See L. SULLIVAN,
ANTITRUST 67 (1977).
57. In Judge Learned Hand's classic opinion in United States v. Aluminum Co. of America,
148 F.2d 416, 432-33 (2d Cir. 1945), he found the company bought aluminum ore beyond its needs
and in quantities sufficient to make it difficult for others to enter the market. The judge considered
this act, along with others, important in his finding that the company had formed a monopoly in
violation of § 2 of the Sherman Act, 15 U.S.C. § 2 (1976).
58. See United States v. Aluminum Co. of America, 148 F.2d 416 (2d Cir. 1945), the only case
in which a court has applied antitrust law to actions in a market of natural resources.

April 1982]

REDUCING WATER POLLUTION CONTROL COSTS

special rules to govern market behavior and concentration of permit
ownership 9 which would allow an agency to buy back transferred permits." Staggering the expiration dates of permits may give an agency
more constant control enabling it to break any development of market
power. 6 Finally, an agency should consider restricting the ownership of
the permits to actual dischargers on the waterway. Competitors on one
waterway or environmental groups could purchase all the permits for
another, thus prohibiting polluting economic development. 62
C. Private Ownership and Control of the Waterway
Some economists have proposed that government turn over the waterway to private owners and allow them to manage and sell use of the
waterway, 63 while maintaining control of the water quality. Presumably,
under this system the private owners would devise a least cost system
from which they would mutually benefit. Such a system may, of course,
use marketable permits or effluent fees.
V. CHANGE WITHIN THE CONFINES OF THE CLEAN
WATER ACT

The federal courts have consistently given great deference to administrative agency interpretation and administration of complex environmental statutes.' For example, in considering a challenge to EPA's authority
59. Other commentators also recommend enactment of simple rules to govern transferable permit
markets. R. DELUCIA, supra note 46, at 41-42.
60. Having the ability to buy back permits by right or entering the market to buy them back
may also provide an agency with an additional method to adjust a waterway's wasteload. See R.
DELUCIA, supra note 46, at 13-14.
61. R. DELUCIA, supra note 46, at 32-35. Staggering the terms of permits would also make
it easier to adjust the amount of wasteload permitted on a waterway. If the agency issues the permits
through a sale, staggering the terms of the permits would also provide a more constant market. Id.
62. John Dales feels that government should not restrict ownership of effluent permits. He feels
that the battle between environmental interests and other groups should take place in a market like
the effluent permit market. J. DALES, supra note 47, at 95-96.
63. See A. KNEESE and B. BOWER, supra note 44, at 89-96.
64. In Train v. Natural Resources Defense Council, 421 U.S. 60 (1974) the Council upheld
EPA's interpretation of part of the Clean Air Act, concluding that the Agency's interpretation "was
correct to the extent that it can be said with complete assurance that any particular interpretation of
a complex statute such as this is the 'correct' one. [EPA's] construction was sufficiently reasonable
to preclude the Court of Appeals from substituting its judgment for that of the agency." Id. at 87.
The Court cited this language in upholding EPA's interpretation of the Federal Water Pollution
Control Act in E.I. duPont de Nemours & Co. v. Train, 430 U.S. 112, 134-35 (1976).
See also Dow Chemical Co. v. EPA, 605 F.2d 673, 681 (3d Cir. 1979) (The court, upholding
EPA's interpretation of the Toxic Substances Control Act and citing E.I duPont de Nemours & Co.,
indicated that the courts have often given EPA broad deference in its attempts to produce a workable
administrative system from obscure statutory language in highly technical statutes.); United States
v. Homestake Mining Co., 595 F.2d 421 (8th Cir. 1979) (The Court, in upholding EPA's action
under the Clean Water Act, cited E.I. duPont de Nemours & Co. and Natural Resources Defense
Council and indicated that EPA's judgment as to the intendment of enforcement tools deserves

NATURAL RESOURCES JOURNAL

[Vol. 22

to promulgate regulations to carry out technology based effluent limitations of the Clean Water Act, the United States Supreme Court said that
it does not require EPA's interpretation to be contemporaneous with the
Act.65 In the same case, it held that the Act does not restrict EPA to
actions the Act expressly mandates. Instead, EPA can proceed in any
manner authorized by the Act. 66 In other cases construing the Act, the
Court has held that in the absence of any cogent argument indicating that
an interpretation conflicts with congressional intentions, a court should
sustain EPA's construction.67
Despite this deference the Fifth Circuit Court of Appeals, in Exxon
Corporationv. Train,68 struck down EPA's attempt to control deep well
injection of waste into groundwaters as an incident to its control in surface
waters. 69 The court relied on legislative history indicating that Congress
expressly chose not to regulate pollution of groundwater through the Clean
Water Act.7 °
The technology based limitations in the Clean Water Act provide a
major barrier to dischargers' efforts to implement changes to decrease the
costs of waste treatment.7 ' The statute clearly indicates that the levels of
treatment mandated provide minimum levels of treatment below which
no discharger should fall.72 Thus, the only real potential area for cost
deference.); Sierra Club v. Andrus, 581 F.2d 895, 900-01 (1978) (The court, considering EPA's
interpretation of the National Environmental Policy Act, cited E.I. duPont de Nemours and Natural
Resources Defense Council and indicated that the principle of deference to an agency's interpretation
has full vitality as to agencies charged with implementing environmental protection statutes.); and
9 TEX. TECH. L. REV. 158 (1977) (Commentary on E.I. duPont de Nemours & Co.).
65. E.l. duPont de Nemours & Co. v. Train, 430 U.S. 112, 135 n.25 (1976). The Court granted
deference to an interpretation which was not coritemporaneous with the Act because of "the complexity and technical nature of the statutes and the subjects they regulate, the obscurity of the statutory
... Id.
language and EPA's unique experience and expertise in dealing with the problems.
66. Id. at 137, n.27.
67. EPA v. State Water Resources Bd., 426 U.S. 200, 227 (1975) (The Court upheld EPA's
interpretation of the Act over an attack by a state administering its own permit program); Exxon
Corp. v. Train, 554 F.2d 1310, 1327 (5th Cir. 1977) (The Court struck down EPA's interpretation
of the Act.).
68. 554 F.2d 1310 (5th Cir. 1977).
69. Id. at 1317-18.
70. Id. at 1322-31. The court found that EPA's "reading of the statute is not implausible."
However, it felt EPA's reading required "some scrutiny" because the statute did not on its face give
EPA authority over groundwater. Furthermore, such a reading of the statute would provide "the
strange result" of dividing state and federal jurisdiction over groundwater pollution. Id. at 1322.
Upon examination of the legislative history, the court found that Congress had made a deliberate
choice not to regulate groundwater pollution at the time it enacted the Clean Water Act. Id. at 132231.
71. Adhering to technology based limitations costs a discharger more than it would if more cost
efficient methods were utilized. See notes 4-10, 35 and accompanying text supra.
72. 33 U.S.C. § 1311 (1976) mandates imposition of technology based effluent limitations for
all point source polluters. See note 4 supra. These standards supply minimums to dischargers regulated
by water quality based effluent limitations as well. 33 U.S.C. § 1313(e)(3)(A) (1976).
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reduction lies in application of the more stringent water quality related
effluent limitations where the Act requires those limitations. 73
If an agency were to try a permit system in the context of the Act, two
other problems arise immediately. First, another agency's inability to
assure maintenance of the required water standard renders the permit
worthless unless the discharger also complied with the Act. 74 Secondly,
and not unimportantly, Congress rejected an amendment to the Act which
would have an effluent fee system in the Act. 7"
Whether a marketable discharge permit system can fit within the Clean
Water Act is not easily ascertained and requires lengthier analysis. Because a governmental agency can presently issue transferable permits
under the Act, legal problems or policy considerations which might make
issuance by sale unattractive should be more easily overcome. However,
permits acquired by original sale and those acquired as transfers, post
sale, are different in many ways. Thus, the following discussion considers
issuance through sale and post sale transfer separately.
Selling permits necessarily entails raising revenues. In the past, the
Supreme Court has held that agencies cannot impose taxes that Congress
has not clearly authorized.76 And Congress has not indicated that the
Clean Water Act involved any action under the tax power.77 EPA's raising
revenue under the Clean Water Act through a permit sale likely could not
withstand a court challenge."
While EPA cannot raise revenue under the Act, the Act does not similarly confine a state administering its own permit program. The Act sets
out criteria a state program must meet, but allows a state to add to these
73. The Act does not prescribe the manner for an agency to allocate the additional treatment
necessary under water quality related standards. See 33 U.S.C. § 1313 (1976). Thus, an agency
could use cost efficiency as a criterion in designing a program to achieve the additional treatment
burden.
74. See note 46 and accompanying text supra.
75. Senator Proxmire attempted to add an effluent fee to the Clean Water Act by offering an
amendment. 117 CONG. REC. 38826 (1971). The Senate rejected the amendment. Id. at 38834.
Senator Proxmire previously proposed an effluent fee scheme in committee. S. 3181, 92nd Cong.,
1st Sess. (1970), reproduced in Water Pollution-1970: HearingsBefore the Subcomm. on Air and
Water Pollution of the Committee on Public Works, 91st Cong., 2d Sess. 108-35 (1970). Congress
has rejected the exact action that this note considers for administrative implementation. As was found
in Exxon Corp. v. Train, supra note 67, deference to an agency does not extend to allowing
administrative enactment of what Congress has considered and rejected.
76. 33 U.S.C. § 1251 (1976) contains the "Congressional declaration of goals and policy." It
speaks of the desire to control pollution and of specific aspects of achieving that goal. Nowhere in
that section, nor anywhere else in the Clean Water Act, does Congress mention raising revenue.
77. To delegate the taxation power to an administrative agency, the Supreme Court requires not
only clearly stated delegation but also an intelligible standard to guide the agency. See National
Cable Television Ass'n v. United States, 415 U.S. 336, 342 (1974), citing Hapton & Co. v. United
States, 276 U.S. 394, 409 (1928).
78. Since the Clean Water Act does not delegate to or provide guidance for raising revenue,
EPA cannot raise revenue under it.
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minimums. 79 Furthermore, the Act precludes EPA from attempting to
withdraw a state's authority to administer a permit program or to veto
issuance of a permit for reasons other than nonadherence to the statutory
requirements., 0
The Act's procedural requirements for issuance of a permit could apply
to issuance through a sale. These requirements include a public hearing
prior to issuance, notification to various parties of the hearing, and consideration of the concerns of neighboring states. 8' A state agency would
have to carry out these procedures before it completed a sale. Presumably,
these requirements would not pose any greater burden if a system of
permit sales was instated than they do in the present system.
The Act does not discuss transfer of permits among dischargers. But
deference to agency administration indicates that an agency could allow
permit transfers. Difficulty arises in applying the Act to a transfer.
The basic problem is whether an agency should apply the procedural
safeguards required upon issuance of a permit to the transfer of a permit.
Application of these safeguards would have several detrimental consequences. First, the time required for hearing and notice makes transfers
for short-term needs impossible.8 2 Second, the notice, hearing, and consideration of recommendations of affected states makes transfers more
costly.3 Third, the potential of an EPA veto of a transfer adds uncertainty
which could make transfers less attractive.84
On the other hand, not applying these requirements undermines sta79. 33 U.S.C. § 1313 (1976). The regulations that EPA has promulgated under the Act also
indicate that a state can go beyond the Act's requirements. 40 C.F.R. § 123.1(g) (1979) provides
the following: "Nothing in this part precludes a State from: (I) Adopting or enforcing any standard,
limitation, or other requirement which is more stringent than required by the Act; or (2) Operating
a permit program with a greater scope of coverage than required under the Act."
80. 33 U.S.C. § 1342(c) (1976) (permit program); 33 U.S.C. § 1342(d) (1976) (veto of permits).
See Save the Bay, Inc. v. EPA, 556 F.2d 1282, 1296 (5th Cir. 1977) (The Court, in declining to
overturn EPA's decision to allow a state to issue a permit, wrote in dicta that if EPA vetoed a permit
because of factors other than a permit's non-adherance to statutory requirements, it would overturn
the action.).
81. See notes 21-26 and accompanying text supra.
82. Changes in production needs due to low demand, maintenance, strikes, etc. may make one
discharger not need part or all of his permits to discharge. On a water quality based effluent limitation
river, failure to use part of the allowable discharge means that treatment levels and thus treatment
costs are higher than necessary to meet required waste quality standards. A short term transfer allows
another discharger to discharge more and not treat as much, thereby lowers treatment costs. Hindering
the ability of dischargers to make such immediate transfers through requirements of notice for hearings
limits this ability to lower treatment costs. EPA regulations presently require a 30-day notice prior
to a public hearing. 40 C.F.R. § 124.41(a) (1979).
83. All these procedural requirements involve the administrative agency's costs of running them
and the transferring parties' costs of representing their interests.
84. A veto, from the discharger's viewpoint, wastes the time and money spent considering and
planning a transfer. Thus, a potential veto provides a disincentive to transfer. EPA can, however,
waive its fight to veto individual permit actions. 33 U.S.C. § 1342(e) (1976).
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tutory safeguards provided within permit systems by the Act. Wasteload
allocations which the public, EPA, or affected states found objectionable
could arise without a hearing, without any chance to veto it, and without
consideration of the affected states' recommendations. Thus, a court could
hold that transfer without these safeguards runs contrary to the intent of
Congress.85
While these concerns are valid, it could be argued that other statutory
safeguards remedy the substance of them. The Act allows EPA to approve
a state system after a public hearing and only after it has made a decision
that the system does not allow permits in violation of the Act. 86 If under
an approved transfer system, a transfer resulting in an individual discharger receiving a permit which violates the Act, 87 a hearing or veto
aimed at the particular individual permit would not sufficiently remedy
the situation. Instead, the problem could be resolved by focusing on and
restructuring of the system. Since EPA always retains the power to withdraw state authority to administer a permit system,88 one which supplies
an incentive for the state to comply with the Act, it retains an ultimate
safeguard.
Two cases which have ruled on the Act's safeguards consider them
important and require compliance with them. In Citizens for a Better
Environment v. EPA, 89 the Seventh Circuit Court of Appeals relied on the
Act's general policy statement on public participation to require EPA to
promulgate guidelines that provide for public participation in the enforcement process of state programs." It ruled in this manner despite the lack
of any mention of such participation in the portions of the Act related to
state enforcement. 9 In Costle v. Pacific Legal Foundation,92 the Supreme
Court made it clear that EPA would violate the Act if it did not provide
an opportunity for a public hearing on the six month extension of an
existing permit through the required public notice. 93 In that case, however,
85. See note 66 and accompanying text supra.
86. 33 U.S.C. § 1342(c) (1976).
87. For example, a purchase of permits which allowed a discharger to discharge above the level
set by technology-based effluent limitations would violate the Act. 33 U.S.C. § 1313(e)(3)(A) (1976).
88. 33 U.S.C. § 1342(e) (1976).
89. 596 F.2d 720 (7th Cir. 1979).
90. 33 U.S.C. § 1251(e) (1976). This section provides the following:
Public participation in the development, revision, and enforcement of any regulation, standard, effluent limitation, plan, or program established by the Administrator or any State under this chapter shall be provided for, encouraged, and assisted
by the Administrator and the States. The Administrator, in cooperation with the
States, shall develop and publish regulations specifying minimum guidelines for
public participation in such processes.
91. 33 U.S.C. §§ 1342(b), 1342(h) (1976).
92. 100 S. Ct. 1095, rehearing denied 100 S. Ct. 2177 (1980).
93. Id. at 1105. The court held that the agency provided the opportunity for a hearing by providing
the opportunity to request a hearing. Id.
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the Court upheld EPA's decision not to hold a hearing because no one
had filed a timely request for one.
EPA regulations94 provide for transfers by allowing EPA to either modify an existing permit or revoke an old permit and issue a new one. If
EPA modifies a permit, it reopens for consideration only those matters
subject to modification.95 If EPA instead revokes and reissues the permit,
it reopens for consideration all matters of the permit issuance process.
The lack of provision in the regulations for a transferable96 permit system,
as well as the wide discretion of EPA under the regulations, makes it
difficult for a state to plan any kind of transferable permit system. The
large discretion of EPA allows EPA to apply selectively the statutory
safeguards in transfer situations, and thus may leave the regulations open
to a court challenge.
A more direct route to change involves express incorporation of an
incentive system into the Clean Water Act when it comes up for reenactment in 1982. The incentive system's reduction of regulatory costs
and provision of increased freedom for dischargers fits within the goals
of the deregulation movement. In addition political leaders such as Senator
Gary Hart (D-CO), who serves on the Water Resources Subcommittee
of the Senate's Environment and Public Works Committee, have endorsed
the use of an incentive system for water pollution control. 97 However,
such change in the Clean Water Act may get lost among other political
battles.
VI. CONCLUSION
The present water pollution regulation system focuses on treatment by
the individual and ignores the aggregate cost of pollution control. 98 Economists have proposed three methods to create pollution control systems
which cost less than the present one: effluent charges, marketable effluent
permits, and private ownership of the waterway. 99 Of these methods, only
the marketable permit system has any potential for use within the Clean
Water Act. "
Under the Act, EPA could not implement an initial sale of such permits,
but a state administering its own permit system could.'' Either agency
could allow transfer of permits after issuance if upon each transfer they
94.
95.
96.
97.
98.
99.
100.
101.

40 C.F.R. § 122.14 (1981).
40 C.F.R. § 122.15 (1981).
Id.
McGrath, The Crash of 80, THE WASHINGTONIAN 122, 152.
See notes 4-10, 35-38 and accompanying text supra.
See notes 41-63 and accompanying text supra.
See notes 64-81 and accompanying text supra.
See notes 76-81 and accompanying text supra.
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required the procedural safeguards required by the Act. 012 Requiring the
safeguards would, however, diminish the system's ability to lower pollution control costs. 03 Whether an agency could allow transfer without
the safeguards is unclear, but an EPA regulation allowing transfers under
just one of the safeguards probably could not withstand a court challenge. 11

102. See notes 81-82 and accompanying text supra.
103. See notes 82-84 and accompanying text supra.
104. See notes 85-97 and accompanying text supra.

